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SUMMARY 
 

International Business Machines Corporation (“IBM”) seeks review of the Universal 

Service Administrative Company’s (“USAC”) denial of an E-Rate funding request for the El 

Paso Independent School (“El Paso”) for Year 5.  El Paso selected IBM based on a competitive 

bidding process consistent with the Commission rules, SLD precedent, and state and local 

policies.  El Paso issued a Form 470 for Funding Year 2002, did not issue a Request for 

Proposals (RFP) in 2002, and pursuant to established precedent for school districts with multi-

year option contracts, El Paso concluded that IBM presented the best technology partner for the 

District and its students and renewed IBM’s contract. 

None of the SLD’s funding denial reasons withstand scrutiny.  First, El Paso selected 

IBM based solely on the FCC’s Form 470 in 2002.  No RFP existed for 2002, so El Paso could 

not have relied on one.  Because there was no RFP, El Paso correctly marked the Form 470 RFP 

box indicating that no RFP was available.  Also, El Paso makes clear that both pricing 

discussions and a final agreement occurred prior to its Board voting to renew IBM’s contract.  

Thus, SLD is wrong in asserting that El Paso did not fix prices for 2002 until after it chose IBM. 

Second, when El Paso engaged in its original competitive bidding process for Funding 

Year 2001, it followed state and federal procurement laws.  Commission precedent confirms that 

these processes are presumed to result in the selection of the most cost-effective vendor.  SLD 

cannot override that determination.   

Contrary to the SLD’s assertions, El Paso examined vendors based on several factors 

with a primary factor being price.  El Paso’s 2001 RFP confirms that price was a major factor 

considered and that vendors responding to the RFP were on notice of that fact.  El Paso’s two-
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step process, in accordance with Texas law, ensured that it signed a contract with the most cost-

effective vendor available. 

Finally, SLD alleges that the District’s list of requested services lacked the required 

specificity, yet it approved a number of applications with the same level of detail.  The 

Commission should not countenance this type of disparate treatment. 

IBM respectfully requests the Commission to order the SLD to approve El Paso’s 

applications and fully fund its initiative to bring education-enhancing technology to needy 

children. 
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 International Business Machines Corporation (“IBM”), pursuant to 47 C.F.R. § 

54.719(c), hereby submits its Request for Review of the Universal Service Administrator’s 

Funding Decision regarding El Paso Independent School District (“El Paso”).  IBM is an 

interested and aggrieved party because it is the service provider selected by El Paso to provide 

internal connections and Internet access (“IC/IA Projects”) during Funding Year 5 under Form 

471 Application number 318522.1 

I.     STATEMENT OF FACTS 
 
 El Paso is an independent school district located in El Paso County, Texas.  Pursuant to a 

longstanding technology plan, El Paso participated in the E-Rate program from Year 1 through 
                                                 
1 See 47 C.F.R. § 54.721(b)(1). 
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Year 4 and sought to continue participating in Year 5 (“Funding Year 2002”).  For Funding Year 

2002, El Paso sought E-Rate funding, in pertinent part, for internal connections and Internet 

access services.  IBM sought to provide those services in accordance with a contract originally 

entered into during Year 4 (“Funding Year 2001”). 

 In December 2000, El Paso posted a Form 470 for Funding Year 20012 on the Universal 

Service Administrative Company, Schools and Libraries Division (“SLD”) website according to 

E-Rate Program rules.  El Paso also issued a Request for Proposal (RFP) in December 2000 

detailing El Paso’s requirements and describing the form and length of the prospective contract.  

The RFP clearly stated that El Paso anticipated the contractual relationship to last for five years.3  

This would include a contract for the first year, and four renewal option years to follow, “with 

each option year to be awarded annually as a separate follow-on contract based on the previous 

year’s performance.”4  The decision to renew would be at the sole discretion of El Paso.5  The 

RFP also stated that selection as the most qualified applicant by El Paso would lead to contract 

negotiations lasting up to 30 days.6  If those negotiations failed to lead to an acceptable contract, 

El Paso would break off negotiations and contact the next most qualified applicant.7 

                                                 
2 Appended hereto as Attachment 1. 

3 El Paso Independent School District, Request for Proposals for Strategic Technology Solution 
Provider, RFP #101-00 at 1 (December 1, 2000) (“2001 RFP”) (Appended hereto as Attachment 
2). 

4 Id. 

5 Id. 

6 Id. at 3. 

7 Id. 
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 The 2001 RFP was sent to eleven companies that requested a copy, eight of whom 

responded before the December 19, 2000 deadline.8  The eight applicants consisted of 

sophisticated entities, several of which are among the largest communications providers in the 

country.  They were: IBM; Amherst Computer; Diversified Technical Services; Kent Data 

Communications; ESEI; Southwestern Bell; Time Warner Cable; and Cervantes CC. 

The RFP noted that “cost is a major consideration” and required each applicant to provide 

a proposed pricing model. 9  El Paso described price as a “major criterion” and stated that “[i]t 

cannot be overestimated how important this criterion is to the potential success of any 

prospective bidders….”10  Vendors also needed to demonstrate other attributes including: a 

commitment to K-12 education; breadth, depth, and quality of resources that could be brought to 

bear on the project; project management experience with large schools; and significant overall 

experience and financial stability. 11 

As El Paso explains in its Appeal, an evaluation committee carefully examined the RFP 

responses of the eight competitors, decided IBM was the most qualified applicant, and 

recommended IBM to the Board of Trustees of El Paso.  Subsequently, on January 9, 2001, the 

Board of Trustees selected IBM as the top candidate and the two sides opened intensive 

negotiations.  The parties subsequently entered into a contract with a one-year term and an option 

for El Paso to renew for two additional one-year terms. 

                                                 
8 Request for Review of El Paso Independent School District, CC Docket No. 96-45 (May 9, 
2003) (“El Paso Appeal”). 

9 2001 RFP at 6-7. 

10 Id. at 7. 

11 Id. at 3-7. 
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 On November 26, 2001, El Paso posted a Form 470 on the SLD website for Funding 

Year 2002.12  According to El Paso, the school district wanted to inquire into any additional 

vendor interest in providing internal connection or Internet access services, and to ensure that 

renewing the IBM contract would be cost-effective and advisable.  It did not issue an RFP for 

Funding Year 2002, and received no response that it would term “sufficient” to prompt non-

renewal.13  Consequently, El Paso “conducted an internal review of IC/IA Projects for Funding 

Year 2002 and discussed pricing in detail with IBM prior to its decision to renew the contract.”14  

El Paso’s Board of Trustees voted to renew IBM’s contract on January 8, 2002.  The two sides 

continued negotiating and entered into a contract for Funding Year 2002 in January 2002. 

El Paso received the SLD Decisions denying El Paso’s application on March 10, 2003.  

According to El Paso, the five reasons given for the SLD’s denial of the application are that: (1) 

El Paso failed to mark that there was an RFP on its Funding Year 2002 Form 470; (2) El Paso 

used an RFP and not its Form 470 to decide on a service provider for Funding Year 2002; (3) 

prices for Funding Year 2002 were set only after IBM’s selection; (4) El Paso did not use price 

as a consideration in selecting IBM; and (5) El Paso’s Form 470 did not describe and define 

specific goods and services being requested prior to IBM’s selection. 

II.      QUESTIONS PRESENTED FOR REVIEW 

 El Paso fully complied with the Federal Communications Commission’s (“FCC” or 

“Commission”) Form 470 posting requirements, and conducted a fully competitive bid process 

according the state and federal law, and Commission rules.  As shown below, El Paso chose IBM 

                                                 
12 Appended hereto as Attachment 3. 

13 El Paso Appeal. 

14 Id. 
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because IBM emerged as the most cost-effective choice to supply internal connections and 

Internet access to the underprivileged children of El Paso County, Texas. 

A. EL PASO COMPLIED WITH THE COMMISSIONS’ FORM 470 
PROCESS 

 
 As El Paso explains in its Appeal, no RFP exists for Funding Year 2002.15  El Paso 

asserts that while it posted a Form 470 for Funding Year 2002 to the SLD website in November 

2001, it never issued an RFP.  Therefore, El Paso was correct when it checked the “No” box for 

questions 9 and 10 on Form 470 verifying that it did not have an RFP specifying its request for 

internal connections and Internet access service.  Additionally this proves that El Paso could not 

have relied upon an RFP for its decision to choose IBM as its service provider.  Form 470 was 

the only document in existence with which El Paso could solicit information and on which it 

could base its decision.  Thus, El Paso’s conduct complied with the Commission’s Form 470 

process. 

 As explained in more detail below, El Paso originally selected IBM to provide internal 

connections and Internet access services via an FCC-compliant, competitive process focusing on 

finding the most cost-effective vendor for Funding Year 2001.  El Paso posted a Form 470, 

issued an RFP, solicited eight competitive bids, and selected IBM in a process that complied 

with state and federal law and Commission precedent.  The RFP clearly put bidders on notice 

that the contract would be multi-year, beginning with a one-year contract followed by multiple 

option years.16  Most tellingly, El Paso’s competitive selection process led to it receiving funding 

from SLD for Funding Year 2001.  

                                                 
15 Id. 

16 2001 RFP at 1.  The final contract contains two option years.  El Paso Appeal. 
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 El Paso went out of its way to assure its contract remained competitive for Funding Year 

2002 by posting a new Form 470 on the SLD’s website, despite having no duty to do so.17  

According to the Florida Decision, school systems that post a service request on the SLD website 

and successfully undertake a competitive bidding process may sign contracts with renewal 

options with service providers.18  Also, the school systems may exercise the renewal options on 

those contracts without any additional service request postings.19  El Paso’s only duty upon 

undertaking a fresh posting was to carefully consider any bona fide responses to its Form 470.20 

 However, according to El Paso, it received no responses sufficient to convince it not to 

renew the IBM contract.  Lacking new proposals, El Paso “conducted an internal review of 

IC/IA Projects for Funding Year 2002 and discussed pricing in detail with IBM prior to its 

decision to renew the contract.  In fact, the pricing for the IC/IA Projects for Funding Year 2002 

had been agreed upon by IBM and [El Paso], before the vote to renew the IBM relationship by 

the Board of Trustees of [El Paso] and before the effective date of the 2002 contract.”21 

 Considering El Paso’s position as the holder of options on a multi-year contract, it went 

the extra mile to ensure its contract situation remained competitive and cost-effective.  Its actions 

in Funding Year 2002 complied not only with state and federal procurement regulations, but 

followed the letter of the Commission’s rules and decisions. 

                                                 
17 See Federal-State Board on Universal Service, 15 FCC Rcd 6732, ¶ 12 (Sept. 1, 1999) 
(“Florida Decision”). 

18 Id., ¶ 10. 

19 Id. 

20 Id., ¶ 12. 

21 El Paso Appeal. 
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B. EL PASO FOLLOWED TEXAS PROCUREMENT LAW AND ACTED 
CONSISTENT WITH THE POLICIES AND OBJECTIVES OF THE 
COMMISSION IN CHOOSING THE MOST COST-EFFECTIVE VENDOR. 

 Under well-established FCC precedent, state and local procurement officials enjoy 

“‘maximum flexibility’ to take service quality into account and to choose the offering . . . that 

meets their needs ‘most effectively and efficiently.’”22  Commission rules and decisions have 

consistently emphasized that state and local procurement officials must select the most cost-

effective alternative, taking into account price, quality, and other relevant factors, and that 

determinations by those officials must be presumed proper absent evidence to the contrary. 23   

 The FCC has also emphasized cost-effectiveness in specifically upholding an SLD 

decision granting funding for Internet access services by a provider, even when the provider’s 

bid was arguably higher than the bid submitted by the protesting party. 24  In Request for Review 

by the Department of Education of the State of Tennessee of the Decision of the Universal 

Service Administrator, the Commission explained that “[i]nterpreting the Commission’s 

competitive bid rules as requiring schools to select the lowest bid with little regard for the quality 

of the services necessary to achieve technology goals would obviate the ‘maximum flexibility’ 

                                                 
22 Universal Service Order, 12 FCC Rcd at 9029-30, ¶ 481 (emphasis added). 

23See Letter to Marlene H. Dortch, Secretary, from R. Michael Senkowski, Wiley Rein & 
Fielding LLP, White Paper – Review of Federal, State of Texas, and FCC E-Rate Procurement 
Laws and Regulations (“White Paper”) at 36 (filed Apr. 24, 2003) (citing 47 C.F.R. § 54.511(a) 
(expressly authorizing state and local procurement officials to “consider relevant factors other 
than the pre-discount prices submitted by providers”)); Universal Service Order, 12 FCC Rcd at 
9029-30, ¶ 481 (in addition to price, prior experience, past performance, personnel qualifications, 
technical excellence, and management capabilities are factors that form a “reasonable basis” for 
evaluating whether an offer is cost-effective)). 

24Request for Review by the Department of Education of the State of Tennessee of the Decision of 
the Universal Service Administrator, 14 FCC Rcd 13734, 13738, ¶ 8 n.22 (1999) (“Tennessee 
Order”). 
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the Commission expressly afforded schools.”25  The Commission further emphasized that to give 

schools “maximum flexibility”, quality must also be considered.26 

 The Tennessee Order further explained that, absent contrary evidence, state procurement 

processes can be relied upon to select the most cost-effective bid and that schools have strong 

incentives to select the most cost-effective bid.27  The Commission stated: 

[E]ven in those instances when schools do not have established 
competitive bid procurement processes, the Administrator 
generally need not make a separate finding that a school has 
selected the most cost-effective bid.  Such a finding is not generally 
necessary because a school has an incentive to select the most cost -
effective bid, even apart from any procurement requirements, 
because it must pay its pro rata share of the cost of the services 
requested.28 

 The FCC emphasis on overall cost-effectiveness mirrors the principle of best value in 

Texas and Federal procurement law, which El Paso followed in selecting IBM as the most cost 

effective vendor. The Texas Education Code clearly requires Texas school districts to follow a 

“best value” procurement system to determine a contract award.29 

 Texas procurement law also allows school districts to use a two-step approach to procure 

professional and technical services.30  A school district (1) may select the most highly qualified 

service provider, and then (2) may attempt to negotiate with that provider and get a fair and 

                                                 
25Id. at 13738, ¶8. 

26Id. 

27Id. at 13739, ¶ 10. 

28Id. (emphasis added). 

29See TEX. EDUC. CODE  § 44.031(a).  The general “best value” approach and the specific “two-
step” procurement process for acquiring professional services are modeled on the federal 
government’s procurement laws and consistent with the ABA Model Procurement Code for State 
and Local Governments (“MPC”).  See White Paper at 13. 

30 See White Paper at 15 (citing MPC § 44.031(f) (citing TEX. GOV’T CODE § 2254.003)). 
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reasonable price.31  If the district cannot reach a satisfactory agreement with the most qualified 

provider, it ends negotiations and moves on to the next most qualified provider until the most 

cost-effective contract possible is executed.32 

 El Paso renewed IBM’s contract for Funding Year 2002 in accordance with procedures 

the Commission laid out in the Florida Decision. 33  As mentioned above, El Paso discussed price 

in depth with IBM and decided on pricing prior to contract renewal.  The contract was then 

finalized. 

El Paso used the two-step process in accordance with Texas and federal procurement law 

to find the best value and sign the most cost-effective contract it could for Funding Year 2001.  

The 2001 RFP states that upon evaluation a Letter of Intent would be issued to the “most 

qualified firm as determined by El Paso….”34  As mentioned above, there were several criteria 

including commitment to K-12 education, breadth, depth, and quality of resources that could be 

brought to bear on the project, project management experience with large schools, and 

significant overall experience and financial stability. 35  However, El Paso emphasized price 

heavily.  Vendors were admonished that “cost is a major consideration,” price is a “major 

factor,” and informed that “[i]t cannot be over emphasized how important this criterion [price] is 

                                                 
31 See White Paper at 16 (citing TEX. GOV’T CODE § 2254.004(a)). 

32 Id. (citing TEX. GOV’T CODE § 2254.004(b-c)). 

33 Supra 5-6. 

34 2001 RFP at 3. 

35 Id. at 3-7. 
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to the potential success of any prospective bidders….”36  In fact, El Paso required each vendor to 

include a pricing model as part of its phase one application. 37 

Once El Paso identified the most qualified vendor, a 30-day negotiation period would 

start.38  If a cost-effective contract could be negotiated that represented the best value El Paso 

could get, it would sign the first contract.  If an acceptable contract could not be negotiated, El 

Paso would contact the next most qualified candidate and attempt to negotiate a better deal. 39  

Pursuant to this process El Paso negotiated with IBM and asserts that it signed the most cost-

effective contract possible. 

In keeping with the Tennessee Order, El Paso asserts it has followed state and federal 

procurement laws to the letter, and acted in keeping with Commission rules.  To hold against El 

Paso in this instance would constitute a repudiation of the Tennessee Order.  This should not be 

done at all, let alone retroactively. 40  El Paso should not be penalized for a rule change that is not 

in place before it filed its applications for funding. 41  

C. THE SERVICES EL PASO SOUGHT WERE PROPERLY DEFINED IN 
THE FORM 470. 

 SLD alleges that El Paso provided inadequate detail as to the services requested.  This is 

inaccurate.  El Paso provided a “summary description” of services as requested in Block 2 of the 

                                                 
36 Id. at 6-7. 

37 Id. at 7. 

38 Id. at 3. 

39 Id. 

40 See Request for Review of the Decision of the Universal Service Administrator by 
Williamsburg-James City County Public Schools, Williamsburg, VA, 14 FCC Rcd 20152 at ¶ 6 
(October 15, 1999) (holding that where a school district did not know of a rule change prior to 
submitting its application, the section affected is entitled to full funding). 

41 Id. 
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Form 470.  For instance, El Paso indicated the particular types of telecommunication services 

requested and the quantity of services: i.e., basic telephone service (POTS, Centrex, trunk) for 95 

sites + 5 additional locations.  On the IC/IA side, El Paso requested high bandwidth service 

(56kb/s, ISDN, DSL, Frame Relay, fractional T-1, DS-1, DS-3, OC-3, ATM, satellite, MAN, 

WAN, LAN interconnect) for 95 sites + 5 new. 

This approach of listing a broad overview of potential services in the Form 470 is 

consistent with level of detail included in several applications the SLD funded this year.  For 

instance, Denver School District 1 sought “basic telephone service” for “146 sites”; San 

Francisco Unified School District sought “basic telephone service (POTS, Centrex, trunk)” for 

“up to 150 locations”; Kansas City School District sought “local and long distance services” for 

“all 80+ schools plus admin”; St. Louis School District sought “local and long distance svcs” for 

“113 schools plus admin”; and the Houston Independent School District sought “basic telephone 

service (POTS, Centrex) for “350 buildings.”42  None of the applicants described above referred 

to an RFP.  Thus, these applicants, none of whom selected IBM as their service provider, had 

similar descriptions of services as El Paso, but they were granted SLD funding.43  The 

Commission should not sanction such arbitrary and capricious treatment. 

III. REQUEST FOR RELIEF 

 IBM respectfully requests that the Commission order SLD to fund fully El Paso’s E-Rate 

application.  Additionally, IBM urges the Commission to expedite the appeals of El Paso and 

other similarly situated school districts in order to ensure the shortest possible wait for the 

                                                 
42 The Funding Year 2002 Form 470s and E-Rate Funding Commitments are appended hereto as 
Attachment 4. 

43Moreover, the services described in the Form 470 were sufficiently detailed to allow service 
providers to contact El Paso for additional information. 
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schoolchildren in need of the requested IC/IA services.  In cases such as these, delays translate 

directly into lost learning opportunities. 
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